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3r4)eaaaf a Tgi uar Name & Address of the Appellant/ Respondent

M/s pooja dyechem Industries
Ahmedabad

cnnt clffcta' ~ 3lll@ 3TmT "fl 3IBffil1 3T:fl<T aar & at az zw 3ma zf zqenfenf ft <@Tl/ 1T1: x'far:r~ '1pf
3J"ll'@ m~a=rur 3ma #gr a aar &] .

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order·, to the appropriate authority in the following way :

'l'fR'a' x,ffiR cpf '!fRia'fUT 3Tiffl .
Revision application to Government of India :

(1) ih{tr Gara zyea 3rf@)fa, 4gg4 #l arr or fl aag n ii a# a iiqr art at au-em gem uvqa
a aifa grtervr am4a arfr #fa, ua x,ffiR, fa +inza, zlu Rm, a)f #ifGr, 'GfTcA cftcr 11cA, 'ffi'IG 1Wf. ~~
: 110001 at 6l aft a1fey
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by firstQ. proviso to sub-section (1) of Section-35 ibid : / i

(ii) zaf ma #t if a mu it ura ft rR aran ft aver zn arr arara i a fa5ah quzrmr zr
·rvrT am urra g mrf it, aT fat ugrm zr Tuela? ae fhftarrzu fa4t augrar i zt ur 4t uR a
hr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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(b) lh case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.

(«) zuf re«a mr gram fag fa 'lffic1 a are (hara u qzr ) ffr ha -rrm Tffi1' ID I

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.
3if caratt gradcs 'T"fTIR '1fi fw! \il1 ~ cfif%c llR=" a n{ 2sh ha mar ul za err d
frl<:llf '1fi ~. 311<J<Rf. 3~ '1fi wxr nRa ata q zm a ? fa tf@Ru (i.2) 1998 l:TRT 109 wxr
fgaa fg ·rg st

0

0

The above application shall be made in duplicate in Fo:-m No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules,.2001 within 2 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ~ 3Tfcrcr,=r '1fi re Ggi ica aq ga arg vq?1 u '\Nffi cp1'! m m m 200;- if,R, :r@A ~ ~
aj gi vicar vsg ala a uurr t at 1ooo/-- 6 #lyu #WI

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the 'amount involved is more

than Rupees One Lac.

· (d) Credit of any duty allowed to be utilized .towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.

() aha saraa cn (3r@a) Ruma6a, 2001 '1fi frl<:llf 9 cfi 3mrfer RiPtfctoe ffl mmr ~-8 Ti a ufait i,
)fa an2r a fa am2 hf feta ta ma a #a Gr--smsr i 3r4la or?gr 4 at-t ufii ml1:f
'3fqcj 3Tfcrcr,=r fcplrT ulRT m~ I \fficfi 'f!Tl1:f arr <. mt 4gr±ff a aiafa err 3sz # feuffa# cfi 'T"fTIR
cfi ~ cfi Xil l1:f 2tr--o arr st ,fa sf et#t a1Ry1

ft gen, alanr zyca vi hara 3rq<ta mrnf@raw a #fr ar@ti­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) ahanr zcn 3rfenfm, 1044 t err 36-4t/3s-< a aiaf­

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

a) sq~Rua ufoa 2 («)a a 3r # ararat at nfre, arft mr i vr zyen, ##aaa zyca ga aa ar4tu =mnf@ran (Rrebzc) #h ,fa 2t#ta 9f8a, srsrar a sit-20,

T-R.c'f i51Rclcci! cfil-l!l'3°-s, TfEITlTt1 -;,TR, 316'-lc\l~lcf-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedal:lad : 380 016. in case 9f
appeals other than as mentioned in para-2(i) (a} above.
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., The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 ·and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand I refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank af the place where the bench of

the Tribunal is situated.

(3) z4fa zu am?gr i a{ pa 3xii an mr it & at rah n sir Ru #hr 1r gala Rauu afeg za ar ih gg aft fa fa rd) nrfaa a fru zuenR1fa 3nft#ta
au[@law al va an9la at tuvar al gs am4aa fhur uar &l
ln case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the

. Appellant Tribunal or the one application to the Central Govt As the_ case- may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) =nnrau ggca arf@Rm 497o zqn vi@r #l arp--1 siaf feuffa g ar4ar sa 31la Ime an2 zuenfoff [ufu nf@rant am2r u)a al yr if T -:«i.6.50 tR-l qjl .-ll llllcill ~

Rease amelf;I
One copy of application or O.l.O. as the case may be, and the order of the adjournmentQ authority shall a court fee stamp of Rs.6.50 paise as p·escribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) gait if@r mm«ii at Pianaar frii t ai eant naff faur vi1# gem,
a4)a Gura yea vi has ar9)#la mnf@raw (aruffa@) Pm, 4s2 ii Rea &t

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t4tr gym, ala nra yens vi tna 3rfl4ta zmf@raw1 (Rrez), # #R srftat mra i
a4car iar (Demand) yd is (Penalty) cpT 10% ra ;;;im aat 3far k tgrifa, 3rf@0uam ua a# 10

.

~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

)2tr 3=qrla3#lara a# 3iaiia, gnf@rzh "a#rRzia(Duty Demanded)­
..:, J ,·IP

(i) (Seciion) -ms 11D~c=rt0 fatu'rft:r-uffi;
(ii) fararrarrdz 3fez# 0f@; :2

0 (iii) crdlzafgferir# far 6 4aa ear f@.

e qzu4arm'fa3rat' i ugh Taam cf?T MiaTT :it, 3l'frn' crrlt@ ffl a feru{ srama feararr&.
" " . . 2; .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre­
deposit amount shall not exceed Rs.10 Crores. lt may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

,

ln view of above, an appeal agairistthis order shall lie before the Tribunal on payment of
10% of the duty demanded where duty-or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute."

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D:
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cevat Credit Rules.

az 3nhr hu ad qf@rawr #a sri ra 3rrar gra znt ug faff?a at at sir flu av [es h
.,_ ..:, ..:,

1 o% gar#r u 3i zi aa ave farfa l a-r aue 103arr=Rs aft al
3' ' 2

,
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ORDER-IN-APPEAL

Mis. Pooja Dyechem Industries. Plot No. 2 I: 0. Phase-III. GIDC. Vatwa.

Ahmedabad, [for short - 'appellant '] has filed this appeal against 010 No. 759­

761/Reb/2016-17 [ as mentioned in the preamble of the order] dated 17. 10.2016. and corri gene! um

elated 25.10.2016, issued by the Assistant Commissioner. Central Excise. Division I I.

Ahmedabad-I.

I. I The Assistant Commissioner, Central Excise. Division-II, Ahmedabad-I issued

show cause notice elated 4.8.2016 to the appellant asking hin to show cause as to why the

rebate claim should not be rejected on the grounds that the appellant had paid duty by

debiting the CENVAT credit taken on account of 4% SAD [under section 3(5) of the.

Customs Tariff Act, 1975]. The show cause notice was adjudicated vicle the

aforementioned 010 wherein the adjudicating. authority rejected the rebate claim on the

grounds that
(a) on goiiig through the specific list of duties eligible for the purpose of rebate, additional

duty leviable under sub-section 5 of section 3 of the Customs Tariff Act, 1975.
[commonly known as SAD] does not find a mention therein:

(b) that JS Review in the case of Vinati Organics Limited [2014(311) ELT 994(GOI)] has
stated that SAD is levied on imported goods to coun:er balance sales tax. VAT. local
tax, etc which cannot be considered as duties of excise for being eligible for rebate
benefit; that SAD collected under section 3(5) is also not classified as duty in list or
duties provided in explanation I of notification No. 21/2004-CE(NT) dated 6.9.2004:
that therefore such payment of SAD is not eligible for rebate claim: that a similar view
was taken in the case ofM/s. Alpa Laboratories Limited [2014(31) ELT 854 (Gol)]:

(c) that purpose of notifications Nos. 19/2004-CE(NT) and 21/,2004-CE(NT) both elated
6.9.2004 is to give incentive dfthe duty paid on raw material's either directly or by way
of accumulation of credit and final payment through it: that explanation I prO\ iclcd
under both the said notification provides similar list of specified duties for this
purpose.

0

0theagainstappealthis2. Feeling aggrieved, the appellant has filed

aforementioned 010, rejecting the rebate, on the grounds that:
(a)in the instant case inputs used were imported anc procured under various bills of
entries; that SAD was paid in cash at the time of imort: that since it was utilized as
CENVAT duty levied and collected as duties of excise under the enactment or Cemral
Excise duty, it is eligible for rebate: ·
(b) that the CENVAT credit of4% SAD was taken in the CENVAT under rule 3 of the
CENVAT Credit Rules, 2004, and it is also not clisp.1ted that the appellant is eligible
for availment of the said credit:
(c) that the amount after having been taken credit of loses its character as 4% SAD and
can be utilized for payment ofexcise duty:
(cl) Rule 18 provides for rebate of duty paid on manufactured excisable goods which
are exported;
(e) that SAD is also one of the specified duties for availing CENVAT credit under the
CENVAT Credit Rules and the credit of such SAD can be utilized for payment of
central excise duty;
(f) that the amount paid on exported goods as CENVAT i.e. basic excise duty is duties
of excise collected under the enactment of Central Excise Act and is therefore
admissible for rebate.

. _;-.; '

.-.=.
3. Personal hearing in respect was held on 20.6.2017. wherein Shri Harshad Patel:3 :,

Advocate, appeared on behalf of the appellant. Shri Patel. reiterated the grounds of appeal
» t, 1 k.

. <f'-
'. , .; . ~± '
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and submitted additional written submissions. On going through the additional written

submissions, I find .that it is a reiteration of the grounds of appeal.

4. Before dwelling on to the dispute. I would like to reproduce the following for

0

ease of reference:

CENVAT CREDIT RULES, 2004

RULE 3. CENVAT credit. () A manufacturer or producer of final products or a
[provider of output service] shall be allowed to take credit (hereinafter referred to as the
CENVAT credit) of ­
(i) the duty of excise specified in the First Schedule to the Excise Tariff Act. leviable
under the Excise Act :
[Provided that CENVAT credit of such duty of excise shall not be allowed to be taken when
paid on any goods ­
(a) in respect of which the benefit of an exemption under Notification No. I /2011-C.E .. elated
the 1st March, 2011 is availed; or
(b) specified in serial numbers 67 and 128 in respect of which the benefit of an exemption
under Notification No. 12/2012-C.E., dated the 17th March, 2012 is availed;]
(ii) to (via)
(vii) the additional duty leviable under section 3 of the Customs Tariff Act. equivalent to
the duty of excise specified under clauses (i). (ii), (iii). (iv), (v) ['(vi) and (via)]:
[(viia) the additional duty leviable under sub-section (3) of sectior 3 of the Customs Tariff Act

[emphasis added)

CENTRAL EXCISE RULES, 2002
RULE 18. Rebate of duty. -- Where any goods are exported. the Central Government may. by
notification. grant rebate of duty paid on such excisable goods or duty paid on materials.used in
the manufacture or processing of such goods and the rebate shall be subject to such conditions
or limitations, if any, and fulfilment of such procedure. as may be specified in the notification.

[Explanation. - For the purposes of this rule. "export" with its grammatical variations and
cognate expressions, means taking goods out or India lo a place outside India and includes
shipment of goods as provision or stores for use on board a ship proceeding to a foreign port.or
supplied to a foreign going aircraft.]

NOTIFICATION NO. 19/2004-CE(NT) [relevant extracts]

Rebate of duty for exports to countries other than Nepal and Bhutan
Notification No. 40/2001-C.E. (N.T.) partially superseded

Procedure

0
In exercise of the powers conferred by rule 18 of the Centra Excise Rules. 2002 and in
supersession of the Ministry of Finance, Department of Revenue. notification No. 40/2001­
Central Excise (N.T.), dated the 26th June 2001. [G.S.R. 469(E). dated the 26th June. 2001]
insofar as it relates to export to the countries other than Nepal and Bhutan, the Central
Government herebv directs that there shall be granted rebate of the whole of the duty paid on
all excisable goods falling under the First Schedule to the Central Excise Tariff /\ct. 1985 (5 or
1986). exported to any countrv other than Nepal and Bhutan. subject lo the conditions.
limitations and procedures specified hereinafter. ­

Explanation 1.-"duty"" for the purpose of this notification means duties or excise collected
under the following enactments, namely :
(a) the Central Excise Act, 1944 (1 of I944):
(b) the Additional Duties of Excise (Goods of Special Importance) Act. 1957 (58 of
1957);
(c)
1978);
(d) the National Calamity Contingent duty leviable under section 136 of the Finance Act.
200 I (14 of 2001), as amended by section 169 of the Finance Act, 2003 (32 of 2003) and further
amended by section 3 of the Finance Act, 2004 ( 13 of 2004):
(e) special excise duty collected under a Finance Act:
(f) additional duty of excise as levied under section 157 of the Finance Act. 2003 (32 of
2003): I
(g) Education Cess on excisable goods as levied under clause 8I read with clause 83 or
the Finance (No. 2) Bill, 2004.

[emphasis added]

the Additional Duties of Excise (Textiles and Textile Articles) Act. 1978 (40 of
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The rebate of excise duty on exported goods is granted uncle: rule 18 of the Central Excise

Rules, 2002. The procedure has been prescribed in notification No. 19/2004-CE(NT) dated

6.9.2004 in case of exports to countries other than Nepal. Now the notification, ibid. the

relevant extracts of which is quoted above. clearly states that there shall be granted rebate

of the whole of the duty paid on all excisable goods falling under the First Schedule to the

Central Excise Tariff Act, 1985, exported to any country other than Nepal and Bhutan,

subject to the conditions, limitations and procedures specified therein. The notification

further vicle its explanation I defines what "duty"" would be for the purpose of rebate.

5. On examining the rebate claims in this back drop I find that [a] the appellant

has filed the rebate under notification No. 19/2004-CE(NT) dated 6.9.2004: [b] the

appellant has exported the goods on payment of duty from their CENVAT account. There

appears to be no dispute as far as other conditions & limitations, laid clown in the

notification, except that the appellant discharged the duty before exporting the goods by

debiting from CENVAT credit, the amount which was lying in the credit on account of 4%

SAD. The adjudicating authority held that the claims coull not be sanctioned primarily

because the additional duty leviable under sub-section (5) of section 3 of the Customs

TariffAct did not find a mention in the explanation I of the notifications.

O

6. Explanation I [reproduced above]. clearly lists the duty on which rebate will

be granted. The adjudicating authority has no where stated that the rebate claim filed by

the appellant is in respect of 4% SAD paid by the appellant. There is no doubt in my mind

that the rebate claims are in respect of duties of excise paid under the Central Excise Act.

1944, before export of goods under rebate. This payment o: duty of' excise under Central

Excise Act, I 944, clearly finds mention in (a) under Explanation ![extracts provided supraJ.

O

7. Now coming to the second grounds on which rebate was rejected that is

utilization of amount standing to the CENVAT credit under 4% SAD towards payment of

Central Excise duty. Neither the notification nor the concern-eel central excise rule. put any

bar in so far as utilization of CENVAT credit lying to the credit of 4% SAD is concerned.

Though not directly relevant, I have reproduced the relevant extract of Rule 3 of the

CENVAT Credit Rules, 2004 to primarily see whether the CENVAT credit availed in

respect of duty paid in respect of 4% SAD was eligible as credit to the appellant. The

relevant extracts, clearly shows that the availment of CENVAT credit by the appellant was

correct. There is no bar on availment of CENVAT credit in respect of amount paid towards

4% SAD and there is also no bar towards utilization of the said CENVAT credit

towards payment of duty for home clearance under the Central Excise Act. 1944. Then ~

it is not understood. how duty paid towards clearance for the export should be re@ 1hf<.
\~tl/ )~11t \
'% ;

\ •\ --, ~ 1 • • ' ,.

cu.e9 ?

:
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differently? Therefore, the rejection of rebate claim by the adjudicating authority appears

to be not tenable.

8. Now I would like to deal with the last contention of the adjudicating

0

0

authority, in so far as reliance on the case laws of Vinati Organics Limited [2014(311) ELT

994(GoI)] and Alpa Laboratories Limited [2014(311) ELT 654 (Gol)] is concerned. I find

that in both the cases the rebates were filed under notification No. 2 1/2004-CE(NT) dated

6.9.2004. The relevant text of the notification ibid, is reproduced below for ease or

reference:

NOTIFICATION NO. 21/2004-CE(NT) [relevant extracts]

Rebate of duty on excisable. goods used in manufacture/ processing or export goods Procedure
Notification No. 41/2001-C.E. (N.T.) superseded

In exercise of the powers conferred by of rule 18 of the Central Excise Rules. 2002 and in
supersession of the Ministry of Finance. Department of Revenue. rotification No. 412001-Central
Excise (N.T.), dated the 26th June, 2001 [G.S.R. 470(E) dated the 26th June. 2001]. the Central
Government hereby, directs that rebate of whole of the duty paid on excisable goods (hereinafter
referred to as 'materials') used in the manufacture or processing of export goods shall. on their
exportation out of India, to any country except Nepal and Bhutan. be paid subject to the conditions

. and the procedure specified hereinafter :­
Explanation. - "duty" means for the purposes of this notification. duties of excise collected under
the following enactment, namely :­
(a) the Central Excise Act, 1944 (I of 1944):
(b) the Additional Duties of Excise (Goods of Special Importance) Act, 1957 (58 0f 1957):
(c) the Additional Duties of Excise (Textiles and Textile Arricles) Act. 1978 (40 of 1978):
(cl) the National Calamity Contingent duty leviable under se:tion 136 or the Finance Act.
2001 (I4 of2001), as amended by Section 169 of the Finance Act. 2003 (32 0f 2003) and further
amended by Section 3 of the Finance Act, 2004 (13 of2004):
(e) special excise duty collected under a Finance Act:
(f) additional duty of excise as levied under section 157 of the Finance Aet. 2003 (32 0f
2003);
(g) Education Cess on excisable goods as levied under clause 81 read with clause 83 of the
Finance (No. 2) Bill, 2004.

As is evident notification no. 21/2004. grants rebate of whole of the duty paid on excisable

goods used referred in notification as 'materials', in manufacture/processing of export

goods. The notification thereafter defines duty under explanation. There is a clear

distinction between both the notifications issued under Rule 18 of the Central Excise Rules.

2002 and both are for different purpose. While notification No. 19/2004-CE(NT) dated

6.9.2004 grants rebate on export of excisable goods. notification No. 2 I /2004. ibid. grants

rebate on duty paid on excisable goods used in the manufacture/processing of export goods.

Under notification No. 21/2004, no rebate can be claimed on materials used. in respect of

4% SAD, since the additional duty leviable under sub-section (5) of section 3 of the

C·ustoms Tariff Act, does not find a mention in the list of duties under explanation to the

notification. Now to stretch this logic to notification No. 19/2004-CE(NT) dated 6.9.2004.

when it clearly speaks of rebate of excise duty on exports of excisable goods on payment of

duty under the Central Excise Act, 1944. is not a valid argument. Ilence. the reliance or the
t-
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adjudicating authority on the aforementioned two case laws is not tenable since they are not

at all relevant to the present dispute.

9. In view of the foregoing, the appeals filed by the appellant, is allowed and the

impugned OIO, is-set aside.

10. 3141a arrz Rta 3r4tr m flt 341#a ah fan sar &t
I 0. The appeal filed by the appellant stands disposed of in above terms.

on6wr"
(3#Tr gi#)

a.lz1 + 31zI#a (3r4tea)
..:>

Date :2 1.07.2017

(Yin ukase)
Superintendent, •
Central Tax(Appeals),
Ahmedabad.

By RPAD.

To,
M/s. Pooja Dyechem Industries,
Plot No. 2110, Phase-III,
GIDC, Vatwa,
Ahmedabad

I. The ChiefCommissioner, Central Excise. Ahmeclabacl Zone.
2. The <;:ommissioner, Central Excise. Ahmeclabad-1.
3. The Deputy/Assistant Commissioner. Central Excise Division-II. Ahmeclabacl-1.
4. The Assistant Commissioner, System. Central Excise. Ahmedabad-1.
5. Guard File.
6. P.A.
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